
CITY OF BELLEVUE 
 
 BOARD OF ADJUSTMENT 
 
 November 6, 2014 
 
 
 
 AGENDA 
 
I. Call to Order 
 
II. Old Business 

 
 September 25, 2014 Meeting Minutes 

 
 Application 14-003 submitted by Kroger Cincinnati/Dayton KMA, Monte Chesko, for a 

conditional use and zoning variance at 55 Donnermeyer Drive, Bellevue, KY 41073.  The 
property is located in the Transect 5 (T5) form-based code zoning district. 

 
III. Other Business 
 
 
IV. Adjourn 
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STAFF REPORT 

APPLICATION NUMBER: 14-003 

APPLICANT:   Kroger 

TYPE OF REQUEST:  Conditional Use Permit/Variances 

 

UPDATE  

City staff met with Kroger representatives on October 2, 2014 regarding changes to the proposals site plan 

and layout. At the discussion Kroger representatives offered the following modifications to the site plan: 

 

 The inclusion of a pedestrian walkway from Donnermeyer Dr. to the store. Kroger officials 

indicated that the path would be a concrete walkway that will be at grade with the pavement. There 

will be parking bumpers on the west side of the pathway for the existing parking. They stated that 

they did not want to go with a raised curb sidewalk due to safety concerns for pedestrians entering 

the store and drainage concerns for rainwater. 

 

 Reduced height of the Monument Sign. The monument sign base height has been reduced from 30 

inches to 22 inches however the overall square footage of the proposed sign remains the same as 

the original proposal. 

 

 Lighting has been modified to direct downward from the canopy. The canopy sign will either not 

be illuminated or have external illumination directed away from the residential properties. 

 

 Limit hours of operation in response to neighbor concerns at the meeting to 11PM.  

 

 The material of the kiosk have been changed to red brick.  

 

 The kiosk will also feature four foot tall “wing walls” on each side along the frontage. The applicant 

indicated that this is a concession to meet the code however staff indicated that the “wing walls” 

still do not count as part of the building frontage. The applicant has indicated they still wish to 

pursue the variance request for this aspect of the code. 

 

The applicant refused to expand the footprint of the front building, raise the ceiling height of the building, 

reduce the size of their monument sign or increase the amount of clear glazing along the buildings front as 

required by the code. City staff had a vigorous conversation with the applicant about addressing the number 

and scope of the remaining variances. However; at the conclusion of the meeting, many of the variance 

requests remained at the insistence of the applicant. 

 

After the meeting staff conducted research into each variance claim and analyzed several existing Kroger 

brand gas stations in the Cincinnati and Louisville area. Staff evaluated signage, building type, site layout, 

and building materials. At the September 25 meeting Kroger representatives stated that their division does 

not build convenience stores with the gas station. However, staff located a Kroger gas station with a 

convenience store that was constructed in Fairfield Ohio last year. 

 

On October 14, city staff visited the Kroger gas station located at Niles Rd and Pleasant Ave in Fairfield 

Ohio. The gas station is the only location in the Cincinnati area to feature a 1,000 square foot convenience 
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store. The store is approximately 30 feet deep by 50 feet wide. It appears that over 30% of the front of the 

building is clear glazing. The building contains a bathroom, water fountain, ATM, storage area and many 

of the items that would be sold as outdoor sales at other locations. Pictures are below: 

 

 

Additionally, staff contacted Fairfield city officials which provided information regarding how the 

convenience store was ultimately constructed. Their city had similar regulations that prohibited a kiosk 

and required a building. The Fairfield Planning Commission and Design Review Boards rejected similar 

kiosk oriented gas station proposals from the applicant based on their zoning and design guidelines.  

 

Kroger representatives appealed to their City Council with a plan that ultimately complied with the city’s 

codes and design guidelines. The redesigned site included the convenience store and eliminated all 

outdoor sales at the site. That alternative was approved after the conclusion of a traffic study in September 

2012 and the store was constructed in 2013. The documents from those meetings are attached to this 

report. 
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CONDITIONAL USE EVALUATION 

REQUIREMENTS 

Section 18.1 (A) of the City’s Zoning Regulations governs the requirements for conditional uses.  In section 

(A) it is clear that the applicant is required to present evidence that they meet the requirements of a 

conditional use permit. Since this would be a new development most of the evaluation criteria will apply. 

The Board of Adjustment should ensure, however, that the gasoline function meets the following criteria: 

 

1. That the proposed conditional use is in agreement with various elements of the Comprehensive 

Plan and where applicable, any other adopted plan; and 

2. That the Gasoline function provides a necessary or desirable service to the community; and 

3. That the Gasoline function will not be detrimental to the health, safety or welfare of the 

residents in the neighborhood; and 

4. That the parking and traffic flow will not put any additional stress on the neighborhood; and 

5. That any signage should be of appropriate scale and should enhance the building and not detract 

from the neighborhood. 

 

The applicant has submitted a sheet with their arguments for the conditional use and variances with their 

application which is attached to this report.  

 

BOARD OF ADJUSTMENT DUTIES 

KRS 100.237 gives the Board of Adjustment the power to hear and decide applications for conditional use 

permits to allow proper integration into the community. 

 

The Board of Adjustment may approve, modify, or deny any application. If the Board approves the permit, 

it may impose time limitations and/or require that one or more things are done before the request is initiated. 

 

FINDINGS UPDATE 

 

1. Agreement with the Comprehensive Plan and Intent Section of the form based code:  

 

COMPREHENSIVE PLAN 

The addition of the pedestrian walkway satisfies parts of the comprehensive plan however there is 

still a concern regarding the location of use based on service population. There is still concern 

that the new drive land along the western side of the project is wider than what is recommended 

for local traffic circulation. It is recommended that a buffer of either bollards or parking is added 

along the drive lane side of the sidewalk to develop an adequate buffer between pedestrians and 

moving cars. 

FORM BASED CODE INTENT 

There is still a concern that automobile traffic would increase while the proposal does not do enough 

to adequately encourage a pedestrian scaled corridor and eliminate or reduce sprawl development. 

 

At the Fairfield location staff observed many gas station patrons entering the convenience store 

instead of using the outdoor window. Many of these patrons purchased items inside the store as 

well. If a retail store similar in the size and use of the Fairfield Ohio Kroger gas station location 

was located along Donnermeyer, many of these concerns would be addressed as a store of that size 

would significantly enhance the corridor and would draw more pedestrians to the location thus 

promoting a viable pedestrian environment. 



4 

 

 

2. Desirability to community:  

As indicated in the prior report, there are three other gas stations within a one-half mile radius of 

the site. The project is an approximately $1.5 to $1.8 million construction project that will generate 

five part-time jobs. The city estimates the proposal will net approximately $4,000 annually from 

the proposal based on property, tangible and payroll tax income. The project may positively or 

negatively affect the property values of the adjacent properties. The board will have to determine 

if this proposal is the highest and best use of the land. 

 

One thing that has come up is the appearance and tidiness of the operation. Many of the fuel centers 

in the region have outdoor sales areas and the proposed gas station includes those. After viewing 

many of these stations staff has become more concerned about the appearance of the outdoor sales 

areas. Therefore staff recommends that the outdoor sales on the premise be limited or removed all 

together. If the kiosk is expanded into a building, many of the outdoor sales components could be 

sold inside the building. 

 

3. Health, safety or welfare concerns: Adjacent property owners spoke at the public hearing on 

September 25th. Additionally, the city has received a letter from an adjacent property owner 

opposing the project out of concern for access to their property. The applicant has agreed to not 

illuminate the gas canopy, direct interior canopy illumination down and limit their hours of 

operation in response to neighbor concerns.  

 

4. Traffic and Parking: Some traffic conflicts between automobiles and pedestrians have been 

addressed with the addition of the walkway. Staff is still concerned about pedestrian safety along 

the active drive lane since the drive lane is still much wider than 24 ft. This can be remedied by 

adding a parking buffer, bollards or other buffering device along the proposed sidewalk/pathway. 

 

Additionally there is concern about the ability for automobiles to enter and exit Donnermeyer and 

the gas station throughout the west drive lane which would create more conflict points for 

automobiles. Staff recommends that the applicant modify its plan to better focus automobile access 

points between both properties. 

 

5. Signage: The building and gas canopy are required to adhere to sign standards delineated in Section 

21.4 (K) of the Zoning Code. However the applicant is maintaining its application for variances 

regarding the monument sign. 

 

CONCLUSION 

The revision to the plan is an improvement to the previously submitted plan however there are still requests 

from the applicant for specific variances to the zoning code. The variance requests affect the applications 

ability to conform to the conditional use criteria above.  

 

If the Board does make a decision to approve the conditional use, staff suggests that the following conditions 

be attached to limit potential adverse impacts to the surrounding residential neighborhood: 

 

 Bollards or a similar buffering device be installed along the drive-lane side of the proposed 

pedestrian pathway to buffer pedestrians from vehicular traffic. 

 The applicant must construct a retail building of at least 1,000 square feet along the frontage of the 

street. 

 The exterior of the building shall be brick façade. 
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 Outdoor retail shall not be permitted on premise. 

 The applicant must provide the city a copy of the site’s Elevation Certificate upon completion of 

the project. 

 The gas station must not operate between 11PM – 6AM daily. 

 Lighting from the gas station must be directed away from adjoining residential properties. 

 

VARIANCES UPDATE 

The application initially asked for the following nine variances: 

 

1. A variance for up to 51.75% of the minimum frontage build-out requirement. 

2. A variance for 16% of window glazing requirement. 

3. A variance for internally illuminated signage of all signs. 

4. A variance for 10 extra square feet for a ground monument sign.  

5. Exemption from any applicable buffer zone requirements. 

6. Setback is 2 feet greater than the minimum (3 feet) allowed for the west side yard setback. 

7. Setback is 32 feet greater than the minimum (3 feet) allowed for the east side yard setback. 

8. Store ground to ceiling height is eight (8) ft. Applicant can apply for 3 foot variance from 11ft 

height minimum. (Section 21.4 F(1.e)). 

9. Gasoline canopy price sign exceeds maximum allowable sign height by .5 feet. (Section 21.4 

K(5.b)). 

 

After the meeting the applicant stated they would have to externally illuminate signage. Staff and the 

applicant agreed that the buffer variance was not required. Staff evaluated the signage by rendering a 3D 

model of the project. Staff found that the west canopy price sign no longer required a variance because only 

the numbers are visible from the street. The visible sign height conforms to the zoning code.  

 

However dimensional variances are still requested by the applicant for the kiosk dimensions, the glazing, 

ceiling height and the monument sign. 

 

Table 1: Variance Request Update 

 

FINDING OF FACT (Summary) 

KRS 100.241 reads “The board shall have the power to hear and decide on applications for variances.  The 

board may impose any reasonable conditions or restrictions on any variance it decides to grant.” 

 

KRS 100.243 states "Before any variance is granted, the board must find that the granting of this variance 

will not adversely affect the public health, safety or welfare, will not alter the essential character of the 

Variance # Summary Recommendation Suggested correction 

1 Frontage Buildout Deny Build a building that better meets the code. 

2 Glazing % Deny Add more windows. 

3 Internal Illumination RESOLVED Not dimensional. Applicant will follow code. 

4 Monument sign Deny Reduce or eliminate sign. 

5 Buffer Zone RESOLVED Issues were addressed. 

6 East side setback Deny Move or expand building at least two feet. 

7 West side setback Deny Expand building to better meet code. 

8 Interior height Deny Raise ceiling height by moving canopy back. 

9 Canopy Sign RESOLVED Legible copy is within zoning reqs. 
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general vicinity, will not cause a hazard or a nuisance to the public, and will not allow an unreasonable 

circumvention of the requirements of the zoning regulations."  In making these findings, the Board shall 

consider whether: 

 

(a) The requested variance arises from special circumstances that do not generally apply to 

land in the general vicinity, or in the same zone. 

 

(b) The strict application of the provisions of the regulation would deprive the applicant of 

the reasonable use of the land or would create an unnecessary hardship on the applicant. 

 

 (c) The circumstances are the result of actions of the applicant taken subsequent to the 

adoption of the zoning regulation from which relief is sought. 

 

Many of the variance requests can be easily eliminated with adjustments to the proposal. Staff has 

developed recommendations as to how the applicant can comply with the city’s zoning code which will be 

discussed in the staff alternative proposal section. Granting the variances could negatively impact the 

viability of the associated Conditional Use application.  

 

Building Frontage Variances (Variances 1, 6 & 7) 

 Frontage percentage reduction of 51.75% of code requirement. 

 West and east side yard setbacks of 27 feet and 40 feet off 8 foot maximum respectively. 

 

A) Is there a special circumstance that does not generally apply to land in the general vicinity or in the 

same zone? 

a. No. The lot is a conforming lot to the city’s zoning code. It is a lot that can support the 

development of a building that would conform with the dimensional requirements of the 

city’s zoning code.  

b. The only justifiable constraint would be the need for a cub cut and drive lane to access the 

parcel. That area is 24 foot as designated by the code. The site plan also provides for a 

mountable curb adjacent to the drive lane access for the fuel truck. That distance is an extra 

ten (10) feet. If the Board of Adjustment finds the mountable curb necessary it could grant 

a variance for this which would be relief of 26 feet from the 8 foot east setback and a 

reduction of 14% of the 80% building frontage requirement. This means that 66% of the 

frontage (66ft) must be building frontage to comply with the code. The updated proposal 

is still at 28% of the lot frontage (100ft). 

B) Does the strict application of the zoning regulation deprive the applicant of the reasonable use of 

the land or create an unnecessary hardship on the applicant? 

a. No. The applicant has demonstrated that it can build a building to the size and scope of the 

code at a different location within the Cincinnati market. The Fairfield Ohio location has a 

building that would be similar in size to meet the requirements of Bellevue’s zoning code. 

C) Are the circumstances the result of actions the applicant has taken after the adoption of the zoning 

regulation provisions from which relief is sought? 

a. The applicant has not taken any actions on the property since the adoption of the current 

zoning designation in 2011. 

 

Staff Recommendation: DENY the variance proposal. See staff alternate proposal for recommended 

modifications. 
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Glazing Variance 

 

A) Is there a special circumstance that does not generally apply to land in the general vicinity or in the 

same zone? 

a. No. The applicant is refusing to conform to this zoning requirement. They indicated that 

there is no more room in the kiosk to locate more windows however if they increase the 

size of the building frontage, it would increase the amount of frontage that can be glazed. 

For example, the larger Fairfield Ohio Kroger gas station store glazing percentage would 

likely meet our zoning requirements for this section.  

B) Does the strict application of the zoning regulation deprive the applicant of the reasonable use of 

the land or create an unnecessary hardship on the applicant? 

a. No. The applicant has indicated that they do not want to deviate from their standard model 

for gas stations and is requesting this variance because of their own internal policies. The 

variance request has no grounding in site limitations, hardship or other defensible findings.  

C) Are the circumstances the result of actions the applicant has taken after the adoption of the zoning 

regulation provisions from which relief is sought? 

a. The applicant has not taken any actions on the property since the adoption of the current 

zoning designation in 2011. 

 

Staff Recommendation: DENY the variance proposal. See staff alternate proposal for recommended 

modifications. 

Interior Ceiling Height Variance 

 

A) Is there a special circumstance that does not generally apply to land in the general vicinity or in the 

same zone? 

a. No. Staff indicated at the meeting that it would be feasible for the applicant to raise their 

ceiling height to conform to this crucial part of the code. The applicant refused. Staff 

presented alternatives including reducing the canopy length to allow a building to meet the 

height requirement. The applicant indicated that it was important for them to shelter people 

from weather between the kiosk and the gas pumps. However when staff visited the 

Fairfield Ohio Kroger gas station staff found there was no canopy between the gas pumps 

and the convenience store. Therefore the applicant could make the necessary modifications 

to conform to the code. 

This Kroger gas station store glazing would meet Bellevue’s zoning 

glazing requirement. 

Kroger stated the gas canopy must cover their kiosk. That is not the 
design for the Fairfield OH location.  
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B) Does the strict application of the zoning regulation deprive the applicant of the reasonable use of 

the land or create an unnecessary hardship on the applicant? 

a. No. There were several alternatives presented to the applicant however none were even 

explored by the applicant. Those include: 

i. Moving the canopy farther back to allow for a taller building. 

ii. Connecting the canopy to the building to give a greater appearance of a building 

frontage along the street. 

C) Are the circumstances the result of actions the applicant has taken after the adoption of the zoning 

regulation provisions from which relief is sought? 

a. The applicant has not taken any actions on the property since the adoption of the current 

zoning designation in 2011. 

 

Staff Recommendation: DENY the variance request. See staff alternate proposal for recommended 

modifications. 

 

Signage Variances - Memorial Sign 

 

A) Is there a special circumstance that does not generally apply to land in the general vicinity or in the 

same zone? 

a. No. The monument sign exceeds the zoning regulations. The applicant claims the sign is 

non-negotiable because of their own policies that dictate signage size. Staff investigated 

this and found various Kroger gas stations that have a variety of sizes and types. In 

Louisville, KY staff found a Kroger gas station sign that was made smaller due to the need 

for it to be part of an existing monument sign. Staff also found another Kroger gas station 

that did not have a monument sign at all. 

B) Does the strict application of the zoning regulation deprive the applicant of the reasonable use of 

the land or create an unnecessary hardship on the applicant? 

a. No. Staff has determined the monument sign can be modified to conform to the zoning 

code or it can be eliminated. 

C) Are the circumstances the result of actions the applicant has taken after the adoption of the zoning 

regulation provisions from which relief is sought? 

a. The applicant has not taken any actions on the property since the adoption of the current 

zoning designation in 2011. 

 

Staff Recommendation: DENY the variance request. See staff alternate proposal for recommended 

modifications. 

 

 

This Kroger gas station does not have a monument sign at all. This Kroger gas sign features custom lettering to fit 

into a shared monument sign.  
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SketchUP Site Render Comparisons 

Staff has modeled the site plan in Google SketchUp to determine the justifications of the variances in 

relation to the constraints of the site and the possibility of the proposal to fit into the requirements of the 

city’s zoning regulations. 

 

First the applicant’s proposal was rendered: 

 

Then staff worked on a possible alternative to the proposal that would largely meet the city’s zoning 

requirements. 

 

First the kiosk was expanded into a building. This was done by expanding the building forward 7 feet to 

meet the front lot line and then back another 14 feet back for a building depth of 30 feet. The canopy and 

gas tanks were moved back by 14 feet to maintain the spacing between the gas canopy and the kiosk. The 

building was then widened to 66 feet to meet the staff recommended variance width of the building. The 
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result is a 66 feet by 30 feet building that is just under 1500 square feet of retail area. This does not include 

about 500 square feet of the building that would be used for storage and a kiosk style walk-up window 

similar to the Fairfield Ohio store.  

 

This proposal still allows access to the rear fuel tanks by semi-truck. 

 

One of the things staff found was the prominence and uselessness of the proposed monument sign. The sign 

would be blocked by pedestrians that enter or exit the building and also may create a visibility dead spot 

for pedestrians walking along the sidewalk. A smaller monument sign would be better, but the best option 

would be to eliminate the sign and disperse its functions to sign bands that could be located along both sides 

of the building and a small blade sign for the logo.  

 

To illustrate this the staff alternative proposal eliminated the monument sign and replaced it with two signs 

on each side of the building and a small blade sign for the logo in front. The signs in the rendering are the 

based on what is permitted in the zoning code. 

 

After seeing the store operations in Fairfield Ohio, city staff has determined that there is no hardship or site 

constraints outside of the width needed for the curb cut that justifies a variance from the city code. 

 

DISCUSSION 

The Board must consider whether or not granting the variances to the site would prohibit ANY development 

on the site or just prohibit the development of the applicants’ submitted gas station proposal. Variances are 

typically granted when there are unique characteristics to the land, when hardship has been demonstrated, 

or when a unique situation occurs that the zoning regulations have not anticipated. The Board must ensure 

that variances be granted with appropriate findings to protect the board’s decisions in the event of legal 

action. Additionally the Board should consider the replicability of its decisions by other property owners. 

 

For example, will approving a sign variance encourage other property owners in the same zone to apply to 

the Board for a duplicate variance request? 
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With minor adjustments to the site plan and signage plan many of these variance requests could be 

eliminated as they are not necessary. Staff considers most of the variance requests are considered 

unreasonable circumventions of the city’s zoning code and are not an unnecessary hardship for the 

applicant. However; if the Board determines that the western curb cut and mountable curb are required for 

truck access then two alternative variances could be permitted: 

 

 A variance of up to twenty six (26) feet to the west side yard setback. 

 A variance of up to fourteen (14) percent off the frontage build-out requirement. 

 

The Board must also consider that any approved variances run with the land in accordance with KRS 

100.247. Any variances given as part of this application will be applicable to any future development or 

use of the land. It is transferable to future property owners as well. 

 

RECOMMENDATION 

The Board has to determine whether the gas station is a desired need to community and whether or not the 

gas station advances the city’s comprehensive plan and form-based code intent section. The revision has 

made several improvements that move towards these goals however the overall proposal still does not 

conform to the zoning code. 

 

Therefore staff recommends the Board DENY the Conditional Use based on the findings pursuant to 

Section 18.1(A) of the zoning code and below: 

 The proposed plan does not conform with the city’s zoning code and; 

 The proposed plan does not advance the intent of Article XXI and; 

 The proposed plan is not in agreement with the city’s Comprehensive Plan; 

 

Staff recommends the Board DENY all the Variance requests based on the findings pursuant to KRS 

100.243.  

 

If you have any questions or if I can be of assistance please feel free to contact me at (859) 292-4221.  
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